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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 3-17- 
2010 has been entered. 

Claim Objections 

2. Claimi is objected to because of the following informalities: The electronic copy 
of the claims appears to have a word that did not properly transmit. Claim 1 , line 8 does 
not clearly show the word "formed" as it should read. Appropriate correction is required. 
3. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 

forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
Invention was made to a person having ordinary skill In the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining tlie differences between tlie prior art and tlie claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 1, 3-10 and 14 rejected under 35 U.S.C. 102(b) as anticipated by EP 
(1488775) was withdrawn in final office action mailed 1 1-3-2009. 

8. Claims 1,3-10 and 14 are rejected under 35 U.S.C. 103(a) as obvious over EP 

(1488775). 

EP '775 disclose a clear liquid skin cleansing formulation comprising at least one 
nonionic surfactant; a second nonionic surfactant other than the first; a liquid oil 
ingredient and up to 12% by weight of water (abstract). EP '775 disclose that said 
nonionic surfactants include POE fatty acid esters and/or ethers such as POE (8) 
glyceryl monoisostearate (page 3, lines 24-36); liquid oils such as liquid paraffin and 
silicone oils (0021); and further said compositions include higher fatty acids and higher 
fatty alcohols having an lOB of 0.6 or lower (0026-0030). See Tables 1-6. 
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EP 775 is insufficient to anticipate tine above listed claims, it would have 
nonetheless been obvious to the skilled artisan to produce the claimed composition, as 
the reference teaches each of the claimed ingredients within the claimed proportions for 
the same utility. 

9. Applicant's arguments filed 3-1 7-201 0 have been fully considered but they are 
not persuasive. 

Applicant argues and declares in his Declaration submitted on March 17, 2010, 
that EP 775, when mixed with water in a ratio of 4:6 exhibits a white turbid appearance 
that turbid and a two phase system being oil phase and micellar aqueous solution 
wherein both characteristics are in contrast to the present application that states a clear 
solution and a micellar aqueous solution or a bicontinuous microemulsion phase. 

The examiner respectfully contends that first, applicant's claims do not require an 
appearance limitation such as clarity. Specifically, there is no mention of a clear 
solution In any of the amended claims and therefore the prior art of record. Is not bound 
as such. Secondly, applicant's conditions 1 and 2 and that the composition comprises 
less than 5% water and that said solution forms a micellar aqueous solution or a 
bicontinuous microemulsion phase when mixed with water at a ratio of 4:6. Nothing in 
these conditions precludes the prior art from forming additional phases as declared by 
applicant. Applicant states in his declaration at Table 1 that a micellar aqueous solution 
and an oil phase was formed in EP '775, however, the claims do not preclude additional 
phases from forming nor has applicant provided any deleterious effect to the contrary. It 
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appears that the 2 condition was met by EP 775 when a micellar aqueous solution was 
formed as declared by applicant. 

With respect to the Declaration, it is noted that applicant chose to run examples 
5-8 of Table I of EP '775 to support his argument, however, it is the examiners opinion 
that additional test should have been run from other examples of EP '775 which 
comprise various fatty acid esters, and oils. Accordingly, it is determined that criticaiity 
has not been met. 

To establish unexpected results over a claimed range, applicants should 
compare a sufficient number of tests both inside and outside the claimed range 
to show the criticaiity of the claimed range. In re Hill, 284 F.2d 955, 128 USPQ 197 
(CCPA 1960). 

An obviousness determination is not the result of a rigid formula 
disassociated from the consideration of the facts of a case. Indeed, the common 
sense of those skilled in the art demonstrates why some combinations would 
have been obvious where others would not. See KSR Int'l Co. v. Teleflex Inc. , 550 
U.S. _, 2007 WL 1237837, at *12 (2007) ("The combination of familiar elements 
according to known methods is likely to be obvious when it does no more than 
yield predictable results."). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Necholus Ogden, Jr. whose telephone number is 571- 
272-1322. The examiner can normally be reached on M-Thu. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Harold Pyon can be reached on 571-272-1498. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Necholus Ogden, Jr./ 
Primary Examiner 
Art Unit 1796 

no 



